LAWS of MINNESOTA for 1996

Ch. 461

Sec. 6. EFFECTIVE DATE.

This act is effective the day following final enactment.

Presented to the governor April 4, 1996

Signed by the governor April 11, 1996, 12:02 p.m.

CHAPTER 462—H.F.No. 787

An act relating to natural resources; water; modifying wetland protection and management;
authorizing rulemaking; appropriating money; amending Minnesota Statutes 1994, sections
84.035, subdivisions 5 and 6; 103B.3355; 103E. 701, subdivision 6; 103F.612, subdivisions 2, 3, 5, 6,
and 7; 103G.005, subdivision. 10a, and by adding subdivisions; 103G.127; 103G.222; 103G.2241;
103G.2242, subdivisions 1, 2, 4, 6, 7, 9, and 12; 103G.237, subdivision 4, and by adding a subdivi-
sion; 103G.2373; and 115.03, by adding a subdivision; proposing coding for new law in Minnesota
Statutes, chapter 103G; repealing Minnesota Statutes 1994, section 103G.2242, subdivision 13.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1994, section 84.035, subdivision 5, is amended to
read:

Subd. 5. ACTIVITIES IN PEATLAND SCIENTIFIC AND NATURAL
AREAS. Areas designated in subdivision 4 as peatland scientific and natural areas are
subject to the following conditions:

(a) Except as provided in paragraph (b), all restrictions otherwise applicable to
scientific and natural areas designated under section 86A.05, subdivision 5, apply to the
surface use and to any use of the mineral estate which would significantly modify or alter
the peatland water levels or flows, peatland water chemistry, plant or animal species or
communities, or other natural features of the peatland scientific and natural areas, includ-
ing, but not limited to, the following prohibitions:

(1) construction of any new public drainage systems after the effective date of Laws
1991, chapter 354, or improvement or repair to a public drainage system in existence on
the effective date of Laws 1991, chapter 354, under authority of chapter 103E, or any oth-
er alteration of surface water or ground water levels or flows unless specifically permitted
under paragraph (b), clause (5) or (6);

(2) removal of peat, sand, gravel, or other industrial minerais;

(3) exploratory boring or other exploration or removal of oil, natural gas, radioac-
tive materials or metallic minerals which would significantly modify or alter the peatland
water levels or flows, peatland water chemistry, plant or animal species or communities,
or natural features of the peatland scientific and natural areas, except in the event of a
national emergency declared by Congress;

(4) commercial timber harvesting;
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(5) construction of new corridors of disturbance, of the kind defined in subdivision
3, after June 5, 1991; and

(6) ditching, draining, filling, or any other activities which modify or alter the peat-
land water levels or flows, peatland water chemistry, plant or animal species or communi-
ties, or other natural features of the peatland scientific and natural areas.

(b) The following activities are allowed:

(1) recreational activities, including hunting, fishing, trapping, cross—country ski-
ing, snowshoeing, nature observation, or other recreational activities permitted in the
management plan approved by the commissioner;

(2) scientific and educational work and research;

(3) maintenance of corridors of disturbance, including sutvey lines and preparation
of winter roads, consistent with protection of the peatland ecosystem;

(4) use of corridors of disturbance unless limited by a management plan adopted by
the commissioner under subdivision 6;

(5) improvements to a public drainage system in existence on the effective date of
Laws 1991, chapter 354, only when it is for the protection and maintenance of the ecolog-
ical integrity of the peatland scientific and natural area and when included in a manage-
ment plan adopted by the commissioner under subdivision 6;

(6) repairs to a public drainage system in existence on the effective date of Laws
1991, chapter 354, which crosses a peatland scientific and natural area and is used for the
purposes of providing a drainage outlet for lands outside of the peatland scientific and
natural area, provided that there are no other feasible and prudent alternative means of
providing the drainage outlet. The commissioner shall cooperate with the ditch authority
in the determination of any feasible and prudent alternatives. No repairs which would sig-
nificantly modify or alter the peatland water levels or flows, peatland water chemistry,
plant or animal species or communities, or other natural features of the peatland scientific
and natural areas shall be made unless approved by the commissioner;

(7) motorized uses that are engaged in; on corriders a corridor of disturbance, if the
corridor existed on or before the effective date of Laws 1991 chapter 354 January 1
1992, provided that recreational motorized users may occur only when the substrate Ts is
frozen, or the corridor is snow packed, subject to a management plan developed in accor-
dance w1th subdivision 6; and

(8) control of forest insects, disease, and wildfires, as described in a management
plan adopted by the commissioner under subdivision 6; and

(9) geological and geophysical surveys which would not significantly modify or al-
ter the peatland water levels or flows, peatland water chemistry, plant or animal species or
communities, or other natural features of the peatland scientific and natural areas.

Sec. 2. Minnesota Statutes 1994, section 84.035, subdivision 6, is amended to read:

Subd. 6. MANAGEMENT PLANS. The commissioner shall develop in consulta-
tion with the affected local government unit a management plan for each peatland scien-

tific and natural area designated under section 84.036 in a manner prescribed by section
86A.09.
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The management plan shall address recreational trails. In those peatland scientific
and natural areas where no e no corridor of dlsturbance was used asa recreatlonal trall on or

Sec. 3. Minnesota Statutes 1994, section 103B.3355, is amended to read:

103B.3355 PUBLIC VALUE CRITERIA EOR WETEANDS WETLAND
FUNCTIONS FOR DETERMINING PUBLIC VALUES.

(a) The board of water and soil resources; in consultation with the commissioper of
natural resources; shall adopt rules establishing eriteria to determine The public value
values of wetlands: The rules must consider the public benefit and use of the wetlands and
include must be determined based upon the functions of wetlands for:

(1) exiteria to determine the benefits of wetlands for water quality, including filter-
ing of pollutants to surface and groundwater, utilization of nutrients that would otherwise
pollute public waters, trapping of sediments, shoreline protection, and utilization of the
wetland as a recharge area for groundwater;

(2) eriteria to determine the benefits of wetlands for floodwater and stormwater
retention, including the potential for flooding in the watershed, the value of property sub-
ject to flooding, and the reduction in potential flooding by the wetland;

(3) eriteria to determine the benefits of wetlands for public recreation and education,
including wildlife habitat; hunting and fishing areas, wildlife breeding areas; wildlife
viewing areas, aesthetically enhanced areas; and nature areas;

(4) critexia to determine the benefits of wetlands for commercial uses, including
wild rice and cranberry growing and harvesting and aquaculture; and

(5) fish, wildlife, native plant habitats; and

(6) low—flow augmentation; and

(7) exiteria to determine the benefits of wetlands for other public uses.

(b) The board of water and soil resources, in consultation with the commissioners of
natural resources and agriculture and ¢ and local government units, shall adopt rules establish-

ing:

(1) scientific methodologies for determining the functions of wetlands; and

(2) criteria for determining the resulting public values of wetlands.

(c) The methodologles and criteria estabhshed under this section or other methodol-

board, in consultafion with the commissioners of natural resources and agriculture and
local government umts ;, must be used to determlne the functlons and resulting pubhc ¥al—

order of priority.

(d) Public value criteria established or approved by the board under this section do
not apply in areas subject to local comprehensive wetland protection and management
plans established under section 103G.2243.
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(e) The board of water and soil resources, in consultation with the commissiones
commissioners of natural resources; shall also use the eriteria in identifying and agricul-
ture and local government units, may identify regions of the state where preservation,
enhancement, restoration, and establishment of wetlands would have high public value,
Before the criteria are adepted; The board, in consultation with the commissioner com-
missioners, may identify high priority wetland regions using available information relat-
ing to the factors listed in paragraph (a). The board shall notify local units of government
with water planning authority of these high priority regions.

Sec. 4. Minnesota Statutes 1994, section 103E.701, subdivision 6, is amended to
read:

Subd. 6. WETLAND RESTORATION AND MITIGATION. Repair of a drain-
age system may include the preservation, restoration, or enhancement of wetlands; wet-
land replacement under section 103G.222; and the realignment of a drainage system to
prevent drainage of a wetland.

Sec. 5. Minnesota Statutes 1994, section 103F.612, subdivision 2, is amended to
read:

Subd, 2. APPLICATION. (a) A wetland owner may apply to the county where a
wetland is located for designation of a wetland preservation area in a high priority wet-
land area identified in a comprehensive local water plan, as defined in section
103B.3363, subdivision 3, and located within a high priority wetland region designated
by the board of water and soil resources, if the county chooses to accept wetland pres-
ervation area applications. The application must be made on forms provided by the
board. If a wetland is Tocated in more than one county, the application must be submitted
to the county where the majority of the wetland is located.

(b) The application must contain at least the following information and other in-
formation the board of soil and water resources requires:

(1) legal description of the area to be approved, which must include an upland strip
at least 16-1/2 feet in width around the perimeter of wetlands within the area and may
include total upland area of up to four acres for each acre of wetland;

(2) parcel identification numbers where designated by the county auditor;
(3) name and address of the owner;

(4) a witnessed signature of the owner covenanting that the land will be preserved as
a wetland and will only be used in accordance with conditions prescribed by the board of
water and soil resources; and

(5) a statement that the restrictive covenant will be binding on the owner and the
owner’s successors or assigns, and will run with the land.

(c) The upland strip required in paragraph (b), clause (1), must be planted with per-
manent vegetation other than a noxious weed.

(d) For registered property, the owner shall submit the owner’s duplicate certificate
of title with the application.

Sec. 6. Minnesota Statutes 1994, section 103F.612, subdivision 3, is amended to
read:
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Subd. 3. REVIEW AND NOTICE. Upon receipt of an application, the county shall
determine if all material required by subdivision 2 has been submitted and, if so, shall
determine that the application is complete. The term “date of application” means the date
the application is determined to be complete by the county. The county shall send a copy
of the application to the county assessor, the regional development commission; where
applicable; the board of water and soil resources, and the soil and water conservation dis-
trict where the land is located. The soil and water conservation district shall prepare an
advisory statement of existing and potential preservation problems or conflicts and send
the statement to the owner of record and to the county The county shall notify the Jand-

application.

Sec. 7. Minnesota Statutes 1994, section 103F.612, subdivision 5, is amended to
read:

Subd. 5. COMMENCEMENT OF WETLAND PRESERVATION AREA. The
wetland is a wetland preservation area commencing 30 days from the date the county de-
termines notifies the landowner of acceptance of the application is eesmplete under subdi-
vision 3.

Sec. 8. Minnesota Statutes 1994, section 103F.612, subdivision 6, is amended to
read:

Subd. 6. FEE. The county may require an application fee; not to exceed $50 to
defray administrative costs of the program.

Sec. 9. Minnesota Statutes 1994, section 103F.612, subdivision 7, is amended to
read:

Subd. 7. MAPS. The board of water and seoil resourees county shall maintain wet-
land preservation area maps illustrating land covenanted as wetland preservation areas.

Sec. 10. Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 2a. AGRICULTURAL LAND. “Agricultural land” means: land used for
horticultural, row, close grown, pasture, and hayland crops; growing nursery stocks; ani-
mal feedlots; farm yards; associated building sites; and public and private drainage sys-

tems and field roads located on any of the foregoing.

Sec. 11. Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 10a. 50 TO 80 PERCENT AREA. “50 to 80 percent area’” means a county or
watershed with with at least 50 but less than 80 percent of the presettlement wetland acreage
intact.

Sec. 12. Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 10b. GREATER THAN 80 PERCENT AREA. “Greater than 80 percent
area” means a s a county or watershed where 80 percent or more of the presettiement wet-
Tand acreage Is intact and:
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(1) ten percent or more of the current total Jand area is wetland; or

Sec. 13, anesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 10c. HAYLAND. “Hayland” means anarea that was mechanically harvested

or that was planted with annually seeded crops in a crop rotation seeding of grasses or
fegumes 1n six of the last ten years prior to January I, 19 1991.

Sec. 14, Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 10d. LESS THAN 50 PERCENT AREA. “Less than 50 percent area”

acreage infact or any county or watershed not defined as a “greater than 80 percent area”
or 50 to 80 percent area.”

Sec. 15. Minnesota Statutes 1994, section 103G.005, subdivision 10a, is amended
to read:

Subd. 102 10e. LOCAL GOVERNMENT UNIT. “Local government unit”
means:

(1) outside of the seven-county metropolitan area, a city council or county board of
commissioners or their delegate; and

(2) in the seven—county metropolitan area, a city council, a town board under section
368.01, or a watershed management organization under section 103B.211, or their dele-
gate; and

Sec. 16. Minnesota Statutes 1994, section 103G.003, is amended by addmg asubdi-
vision to read:

Subd. 14a. PASTURE, “Pasture” means an area that was grazed by domest1cated

Sec. 17. Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 14c. PRESETTLEMENT WETLAND. “Presettlement wetland” means a
wetland or public waters wetland that existed in this state at the time of statehood in 1858,

Sec. 18. Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 14d. PROJECT. “Project” means a specific plan, contiguous activity, pro-
posal, or desxgn necessary to accomphsh a goal as defined by the Tocal government unit.

purpose of gaining additional exemptions.

Sec. 19. Minnesota Statutes 1994, section 103G.0035, is amended by adding a subdi-
vision to read:
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Subd. 15b. SHORELAND WETLAND PROTECTION ZONE. “Shoreland
wetland protection zone” means:

(1) for local government units that have a shoreland management ordinance ap—

commissioner as provided in the shoreland management rules adopted under section
103FE.211, whichever i is less or

(ii) 300 feet from the ordinary high water level of a watercourse identified in the sho-
reland management ordinance or the shoreland area approved by the commissioner as
prov1ded in the shoreland management rules adopted under section T03FE211, whichever
is Tess; and

(2) for local govemment units that do not have a shoreland management ordinance

Sec. 20. Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:

Subd. 15c. SILVICULTURE. “Silviculture” means the management of forest
trees.

Sec. 21. Minnesota Statutes 1994, section 103G.003, is amended by adding a subdi-
vision to read:

Subd. 15d. UTILITY. “Utility” means a sanitary sewer, storm sewer, potable water

distribution, and transmission, distribution, or furnishing, at wholesale or retail, of natu-
ral or manufactured gas, electricity, telephone, or radio service or communications.

Sec. 22. Minnesota Statutes 1994, section 103G.005, is amended by adding a subdi-
vision to read:
Subd. 17b. WETLAND TYPE. “Wetland type” means a wetland type classified

according to Wetlands of the United States, U.S. Fish and Wildiife Service Circular 39
(1971 edition), as summarized i in thls subdivision.

(1) “Type 1 wetlands” are seasonally flooded basins or flats in which soil is covered
with water or 1§ waterlogged during variable seasonal periods but usually is well-drained
during much of the growing season. Type 1 wetlands are located in depressions and i in
overflow bottomlands along watercourses, and in which vegetation varies greafly ac-

cording to season and duration of flooding and d includes bottomland hardwoods as well as
herbaceous growths.

(2) “Type 2 wetlands” are inland fresh meadows in which soil is usually without
standing water durmg most of the growing season butis waterlogged within atleastafew
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inches of surface. Vegetation includes grasses, sedges, rushes, and various broad-leafed
plants. Meadows may fill shallow basins, sloughs, or farmland sags, or these meadows
may border shallow marshes on the landward s1de

(3) “Type 3 wetlands” are inland shallow fresh marshes in which soil is usvally wa-
terlogged early “during a growing season and often covered with as much as six inches or
more of water. Vegetation includes grasses, bultushes, spikerushes, and various other
marsh plants such as cattails, arrowheads, pickerelweed, and smartweeds. These marshes

may nearly fill shallow lake basins or sloughs, or may border deep marshes on the land-
ward side and are also common as seep areas on irrigated Tands.

(4) “Type 4 wetlands” are inland deep fresh marshes in which soil is usuvally covered
with six mches to three feet or more of water durmg the growmg season, Vegetation i in-

naiads, coontaxl watel milfoils, watexweeds, duckweeds, waterhhes or spatterdocks
may occur. These deep marshes may completely fill shallow lake basins, , potholes, Time-
stone sinks, and sloughs, or they may border open water in such depressions.

(6) “Type 6 wetlands” are shrub swamps in which soil is usually waterlogged during
growing season and is often covered with as much as six ix inches of water. Vegetation i in-
cludes alders, willows, buttonbush, dogwoods, and swamp—privet. This type occurs
mostly along sluggish streams and occasionally on on floodplains.

(7) “Type 7 wetlands” are wooded swamps in which soil is waterlogged at least to
within a afew inches of the surface during growmg season and is often covered w1th as

plains, on flat uplands, 'mcl in shallow basins. Trees include tamarack; arborvitae, black
spruce, balsam, red maple, and black ash. Northern evergreen swamps usually have a
thick ground cover of mosses. Deciduous swamps frequently support beds of duckweeds
and smartweeds. -

and along sluggish streams Vegetation is woody or herbaceous or both. Typical plants
are heath shrubs, sphagnum moss, and sedges. In the north, leatherleaf, Labrador—tea,
cranberries, carex, and cottongrass are often present. Scattered, often stunted, black
spruce and tamarack m: Inay oceur.

Sec. 23. Minnesota Statutes 1994, section 103G.127, is amended to read:

103G.127 PERMIT PROGRAM UNDER SECTION 404 OF THE FEDERAL
CLEAN WATER ACT.

Notwithstanding any other law to the contrary, the commissioner, with the concur-
rence of the board of water and soil resources and the commissioner of agriculture, may
adopt rules establishing a permit program for regulating the discharge of dredged and fill
material into the waters of the state as necessary to obtain approval from the United States
Environmental Protection Agency to administer the permit program under section 404 of

the federal Clean Water Act, United States Code, title 33, section 1344. The rules may not
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be more restrictive than the program under section 404, or state law, if it is more restric-
tive than the federal program.

Sec. 24. Minnesota Statutes 1994, section 103G.222, is amended to read:
103G.222 REPLACEMENT OF WETLANDS.

Subdivision 1. REQUIREMENTS. (a) After the effective date of the rules adopted
under section 103B.3355 0r 103G-2242; whichever is later, Wetlands must not be drained
or filled, wholly or partially, unless replaced by restoring or creating wetland areas of at
least equal public value under a replacement plan approved as provided in section
103G.2242, a replacement plan under a local governmental unit’s comprehensive wet-
land protection and management plan approved by the board under section 1036-2242;
subdivision 45 pawg;aphée) 103G.2243, or, if a permit to mine is required under section
93,481, under a mining reclamation plan approved by the commissioner under the permit
to mine, Mining reclamation plans shall apply the same principles and standards for re-
placing wetlands by restoration or creation of wetland areas that are applicable to mitiga-
tion plans approved as provided in section 103G.2242. Public value must be determined
in accordance with section 103B.3355 or a comprehensive wemﬁﬁﬁon and man-
agement plan established under section 103G.2243.

(b) Replacement must be guided by the following principles in descending order of
priority:

(1) avoiding the direct or indirect impact of the activity that may destroy or diminish
the wetland;

(2) minimizing the impact by limiting the degree or magnitude of the wetland activ-
ity and its implementation;

(3) rectifying the impact by repairing, rehabilitating, or restoring the affected wet-
land environment;

(4) reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the activity; and

(5) compensating for the impact by restoring a wetland; and

(6) compensating for the impact by replacing or providing substitute wetland re-
SOUICES OF environments.

For a project involving the draining or filling of wetlands in an amount not exceed-
ing 10,000 square feet more than the applicable amount in section 103G.2241, subdivi-
s1on 9 paragraph (@), t the local government umt may make an on—sne sequencing deter-

©Ifa wetland is located in a cultivated f1eld then replacement must be accom-
plished through restoration only without regard to the priority orderin paragraph (b), pro-
vided that a deed restriction is placed on the altered wetland prohibiting nonagricultural

use for at least ten years.

(d) Restoration and replacement of wetlands must be accomplished in accordance
with the ecology of the landscape area affected.

(e) Replacement shall be within the same watershed or county as the impacted wet-
lands, as based on the wetland evaluation in section 103G.2242, subdivision 2, except
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that counties or watersheds in which a greater than 80 percent or mere of the presettle~
ment wetland acreage is intact area may accomplish replacement in eeunties or wa-
tersheds in which less than 50 percent or more of the presettiement wetland acreage has
been filled; drained; o otherwise degraded areas. Wetlands impacted by public trans-
portation projects may be replaced statewide, provided they are approved by the conmis-
sioner under an establ»ished wetland banki-ngsystem; orexcept that wetlands impacted in

replaced;

(1) in the affected county, or, if no restoration opportunities exist in the county;

(2) in another seven county twin cities metropolitan area county.

The board must maintain a public list of restoration opportunities within the metro-
politan a area. Disputes about restoration of opportunities for wetland replacement in a wa-
tershed or county may be appealed to the board’s committee for dispute resolution. Re-
placement of wetlands ma may be accomplished under the rules for wetland banking as pro-
vided for under section 103G.2242.

(f) Except as provided in paragraph (g), for a wetland located on nonagricultural
land, replacement must be in the ratio of two acres of replaced wetland for each acre of
drained or filled wetland.

(g) For a wetland located on agricultural land or in ceunties or watersheds in which a
greater than 80 percent o more of the presettlement wetland acreage exists area, replace-
ment must be in the ratio of one acre of replaced wetland for each acre of drained or filled
wetland.

(h) Wetlands that are restored or created as a result of an approved replacement plan
are subject to the provisions of this section for any subsequent drainage or filling.

(i) Except in eounties or watersheds where a greater than 80 percent or more of the
presettlement wetlands are intact area, only wetlands that hiave been restored from pre-
viously drained or filled wetlands, wetlands created by excavation in nonwetlands, wet-
lands created by dikes or dams along public or private drainage ditches, or wetlands
created by dikes or dams associated with the restoration of previously drained or filled
wetlands may be used in a statewide banking program established in rules adopted under
section 103G.2242, subdivision 1. Modification or conversion of nondegraded naturally
occurring wetlands from one type to another are not eligible for enrollment in a statewide
wetlands bank.

(i) The technical evaluation panel established under section 103G.2242, subdivi-
sion 2, shall ensure that sufficient time has occurred for the wetland to develop wetland
characteristics of soils, vegetation, and hydrology before recommending that the wetland
be deposited in the statewide wetland bank. If the technical evaluation panel has reason to
believe that the wetland characteristics may change substantially, the panel shall post-
pone its recommendation until the wetland has stabilized.

(k) This section and sections 103G.223 to 103G.2242, 103G.2364, and 103G.2365
apply to the state and its departments and agencies.

(1) For projects 1nvolvmg draining or filling of wetlands associated with a new pub-

lic transpor portation project in a greater than 80 percent area, public transportation authori-
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ties, other than the state department of transportation, may purchase credits from the state
wetland bank established with proceeds from Laws 1994, chapter 643, section 26, subdi-

vision 3, paragraph (c). Wetland banking credits may be purchased at the Jeast of the fol-

project as determined by the county assessor. Public transportation authorities in a less
than 80 percent area may purchase credits from the state at the cost to the state to establish
credits. -

(m) A replacement plan for wetlands is not required for individual projects that re-

sult in thé filling or draining of wetlands for the repair, rehabilitation, reconstruction, or
replacement of a currently serviceable existing state, city, county, or town public road
necessary, as determined by the public transportation authority, to meet state or federal

design or safety stimdards—o_? requirements, excluding new roads or roads expanded sole-

ly for additional traffic capacity lanes, This paragraph only applies to authorities for pub-
lic transportation projects that:

(1) minimize the amount of wetland filling or draining associated with the project
and ¢onsider mitigating important site-specific wetland functions on-site; and

(2) submit annual reports by January 15 to the board and members of the public re-
quesfing a copy that indicate the Iocation, amount, and type of wetlands that have been

filled or drained during the previous year and a projection of the location, amount, and

type o_T" wetlands to be filled or drained during the upcoming year.

The technical evaluation panel shall review minimization and delineation decisions
made by the public transportation authority and provide recommendations regarding on—
site mitigation if requested to do so by the local government unit, a contiguous landown-

er,ora membe?o_f the technical evaluation panel.

Except for state public transportation projects, for which the state department of
transportation is responsible, @g board must replace the wetlands drained or filled by
public transportation projects on existing roads in critical rural and urban watersheds.

Public transportation authorities at their discretion may deviate from federal and
state design standards on existing road projects when practical and reasonable to avoid
wetland filling or draining, provided that public safety is not unreasonably compromised.
The local road authority and its officers and employees are exempt from liability for any
fort claim for injury to persons or properly arising from travel on the highway and related
fo the deviation from the design standards for construction or reconstruction under this
patagraph. This paragraph does not preclude an action for damages arising from negli-
gence In consfruction or maintenance on a highway. o T

(n) If a landowner seeks approval of a replacement plan after the proposed project

has already impacted the wetland, the local government unit may require the landowner

to replace the impacted wetland at a ratio not to exceed twice the replacement ratio other-
wise required.

(0) A local government unit may request the board to reclassify a county or wa-

tershed on the basis of its percentage of presettiement wetlands remaining. After receipt
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of satisfactory documentation from th_e local government, the board shall change the
classification of a county or W'ltershed If Lequested by the local govemment unit, the

the Environmental Quality Board Momtor

(p) One hundred citizens who reside within the jurisdiction of the local government

unit may request the local government unit to reclassxfy a county or watershed on the ba-

ﬁ gf its percentage of presettlement wetlands remaining. In support of their pet1t1on, the
citizens shall provxde satisfactory documentation to the local government unit. The local
government unit shall consider the petition and forward the request to the board under

paragraph (o) or provide areason on why the petition is denied.

Subd. 2. ROAD CREDIT FUNDING. At least 50 percent of money appropriated
for road rej 1epa11 wetland replacement credit under this thls section must be used for wetland
restoration 1 in the seven county metropolitan area.

The board shall give priority to restoration projects that will:

(2) encourage public mfrasuuctme investments which connect mban nelghbor-
hoods and suburban communities, attract private sector investmenti in commercial orres-
idential properties adjacent to the public improvement; or

(3) complement projects receiving funding under section 473.253.
Sec. 25. Minnesota Statutes 1994, section 103G.2241, is amended to read:
103G.2241 EXEMPTIONS.

) Subject to the sonditions in paragraph (b); a replacement plan for wetlands is net
required for:

(1 activities in a wetland that was planted with annually seeded erops; wasina erop
rotation seeding of pasture grasses or legumes; or was required to be set aside to receive
price support or other payments under United States Code; title 7; sections 1421 to 1469,
in six of the last ten years prior to January 1; 1991,

(2) activities in a wetland that is or has been enrolled in the federal conservation re-
serve program vader United States Code; title 16, section 3834; that:

() was planted with annually seeded crops; was in a crop rotation seeding; or was
required to be set aside to receive price suppert o payment under United States Code;
title 7 sections 1421 to 1469; in six of the last ten years prior to being enrolled in the pro-
gramy; and

() has not been restored with assistance from a public or private wetland restoration
program;

(3) activities necessary to repair and maintain existing public or private drainage
systems as long as wetlands that have been in existence for more than 20 years are not
drained;

(4) activities in a wetland that has received a commenced drainage determination
provided for by the federal Food Sceurity Act of 1985; that was made to the county agri-
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cultural stabilization and conservation service office prior to September 10; 1988; and a
ruling and any subsequent appeals of reviews have determined that drainage of the wet-
land had been commenced prior to December 23; 1985;

section 1344(5;

(6) activities authorized under; and cenducted in accordance with; an applicable
genemlpe%ﬁ%edby&e%@d%&&my@erpseﬁ&gﬁe%md&seeﬁm#eﬁ
the fedesal Clean Water Act, United States Code, title 33; section 1344; except the pation-
wide permitin Code of Bederal Regulations; title 33; section 330:5; s paragraph (a); clause
(14); limited to when a new road crosses a wetland; and all of clause (26);

Qéaeﬁ%ﬁesﬁa@ypeiwe&mdeaagﬁeul&mﬂand;asdeﬁﬂedmwﬁed&a@sﬁsh
and Wildlife Circular No. 39 (1971 edition) except for bottomland hardwood type 1 wet-
lands;

(8) activities in a type 2 wetland that is two actes in size or less located on agricultur-
al land;

9) activities in a wetland restored for conservation purpeses under a confract or
e&semea@pmﬂding%helaadewaeswi@h&beﬁght%dminthe;es@esedwe&aﬂde

(10) activities in a wetland created solely as a result of:

(i) blockage of culverts through roadways maintained by a public or private entity;

(ﬁ%%@n&bypu&k%&ﬁ%%w%m&paweemmmm
wetland; of

Gv) any eombination of (1) to (s

Q@p}aeemea&maimenane%repai&eahaneeme%ezfeplaeememefaﬁktyeruﬁk
Wmmmmmmwm%m%w
retail; of patural or manufactured pas; electricity; telephone; of radio service or commu-~

@) the impaets of the proposed project on the hydrologic and biological characteris-
tics of the wetland have been avoided and minimized to the extent possible; and
wetlands;

(12) activities associated with rout . ofutility and pipeline gk ;
way; provided the activities do not result in additional intrusion into the wetland;

H%}altem&eneﬁaweﬂa&dasseéatedwi@h@heepefaﬁeﬂ?maiméaaﬂe&%sepa#ef
an interstate pipeline;

aa i e or entering a wetland to pecform silvicultusal activities;
including tirnber harvest as part of a forest management activity; . 50 long as the activity
limits the impact on the hydrologic and biclogic characteristics of the wetland; the aetivi-
ties do pot result in the construction of dikes; drainage ditches; tile lines; or buildings; and
wetland or public waters;
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(15) permanent access for forest roads acress wetlands so long as the activity limits
the impast on the hydrologie and bielegic characteristics of the wetland; the construction
activities do not result in the aceess becoming a dike; drainage ditch or tile line; with fill-
ing avoided wherever possible; and there is no drainage of the wetland or public waters;

6 draining or filling up to one—half acre of wetlands for the repaix; rehabilitation;
or replacement of a previously autherized; currently serviceable existing public road;
provided that minor deviations in the public road’s configuration or filled area; including
those due to changes in materials; construction techniques; or current construction codes
or safety standards; that are necessary to make repairs; rehabilitation; or replacement are
allowed if the wetland draining or filling resulting from the repair; rehabilitation; or re-
placement is minimized;

C17) emergency repais and normal maintenance and repair of existing publie works;
provided the activity does not result in additional intrusion of the public works into the
wetland and do not xesult in the draining or filling; wholly or partially; of a wetland;

€18) normal maintenance and miner repair of structures causing no additional intru-
sion of an existing strueture into the wetland; and maintenance and repair of private
erossings that de not result in the draining or filling; wholly or partially, of a wetland;

£9) duck blinds;

(20} aguaculture activities; including pond excavation and construetion and mainte-
nance of associated access roads and dikes authorized under; and conducted in accor-
danee with; a permit issued by the United States Army Corps of Engineers under section
404 of the federal Clean Water Aet; United States Cede; title 33; section 1344, but net
including construction or expansion of buildings;

1) wild rice production activities; including necessary diking and other activities
authorized under a pormit issued by the United States Army Corps of Engineers under
section 404 of the federal Clean Water Act; United States Code; title 33, section 1344;

(22) nosmal agricultural practices to control pests or weeds,; defined by rule as either
noxious or secondary weeds; in accerdance with applicable requirements under state and
federal law; including established best management practices;

23} activities in a wetland that is on agricultural land annually enrolled in the feder-
al Hood; Agricultural; Conservation; and Trade Act of 1990; United States Code, title 16,
seetion 3821; subsection (a); clauses (1) to (3); as amended; and is subject to sections
1421 to 1424 of the federal act in effect on January 15 1991, exeept that land enrolled ina
federal farm program is eligible for casement participation for these acres not already
compensated under & federal program;

24) development projeets and ditch improvement projects in the state that have re-
ceived preliminacy or final plat approval; o infrastructure that has been installed, or hav-
ingloeal site plan approval; conditional use permits; or similar official approval by a gov-
erning body or government agency, within five years before July 1; 1991 In the seven-
county metropolitan area and in cities of the first and second elass; plat approval must be
preliminary as approved by the appropriate governing body; and

(25) activities that result in the draining or filling of less than 400 square feet of wet-
lands:
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able as is or with some maintenance; but not so degraded as to essentially require recon-
struction. Paragraph (a); clause (16); authorizes the repais; rehabilitation; or replacement
efpubkemadsdes&eyeébys&&n&ﬂeed&ﬁ;&e;eﬁheréﬁ%ﬁsw%pmﬁdedthe
%pamwhabﬂﬁaﬁe&%mpbeememg%ﬁmd%mdesmwm%m
in two years of the occurrence of the destruction or damage:

(@Apemen%adueﬁngaﬂaem{ymaweﬂaaduﬂderaﬂexempﬁenmpamgﬂph
{a) shall ensure that:
@WWG@MW%W&MS@MM@H&%
water;

() the activity does not block fish passage in a watercourse; and

(3) the activity is conducted in compliance with all other applicable foderal; state;
and local requirements; including best management practices and water resource protec-
tion requirements established under chapter 103H:

Subdivision 1. AGRICULTURAL ACTIVITIES. (a) A replacement plan for wet-
lands is not required for:

(1) activities in a wetland that was planted with annually seeded crops, wasin a crop
rotation seeding of pasture grass or legumes, or was required to be set aside to receive

price support or other payments under United States Code, title 7, sections 1421 to 1469,
in six of the last ten years prior to January 1, 1991;

(2) activities in a wetland that is or has been enrolled in the federal conservation re-

serve program under United States Code, title 16, section 3831, that:

(i) was planted with annually seeded crops, was in a crop rotation seeding, or was

required to be set aside to receive price support or payment under United States Code,
title 7, sections 1421 to 1469, in six of the last ten years prior to being enrolled in the pro-
gram; and

(ii) has not been restored with assistance from a public or private wetland restoration
program;

(3) activities in a wetland that has received a commenced drainage determination
provided for by the federal Food Security Act of 1985, that was made to the county agri-

cultural stabilization and conservation service office prior to September 19, 1988, and a
ruling and any subsequent appeals or reviews have determined that drainage of the wet-
land had been commenced prior to December 23, 1985;

(5) aquaculture activities including pond excavation and construction and mainte-
nance of associated access roads and dikes authorized under, and conducted in accor-
dance with, a permit issued by the United States Army Corps of Engineers under section
404 of the federal Clean Water Act, United States Code, title 33, section 1344, but not
including construction or expansion of buildings; - -
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(6) wild rice production activities, including necessary diking and other activities

authorized under a permit issued by the United States Army Corps of Engineers under
section 404 of th_e federal Clean Water A_ct United States Code, @ 33, section 1344;

(7) normal agricultural practices to control noxious or secondary weeds as defined
by rule of the commissioner of agriculture, in accordance with applicable requirements

under state and federal law, including established best management practices; and

(8) agricultural activities in a wetland that is on agricultural land annually enrolled
in the federal Food, Agricultural, Conservation, and Trade Act of 1990, United States
Code, title 16, section 3821, subsection (), clauses (1 (1) to (3), as amended, and is subject
to sections 1421 to 1424 of the federal act in effect on January 1, 1991, except that land
enrolled in a federal farm program is eligible for easement participation for those acres

not already compensated under a federal program,

(b) The exempuon under pamgxaph (a), clause (4), may be expanded to additional

eratlon of lhe farm, the hydrology of the larger wetland system is not adversely affected,
and wetlands other than types 1, 2, and G are not drained or f111ed

Subd. 2. DRAINAGE. (a) For the purposes of this subdivision, “public drainage
system™ means a drainage system as defined in section 103E.005, subdivision 12, and
any ditch or tlle lawfully connected ¢ to the dramage system.

(1) during the 20—year period that ended January 1, 1992

(1) there was an expenditure made from the drainage system account for the public
drainage syst system

(ii) the public drainage system was repaired or maintained as approved by the drain-
age authority; or

(iii) no repair or maintenance of the public drainage system was required under sec-
tion 103E.703, subdivision Las determined by the public drainage authority; and

(2) the wetlands are not drained for conversion to:

(i) platted lots;

(ii) planned unit, commercial, or industrial developments- or

If wetlands drained under this par agxaph are converted to uses prohlblted under clause (2)
during the ten—yeat period following drainage, the wetlands must be replaced under sec-
tion 103G.227,
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(e) A replacement plan is not required for draining or filling of wetlands resulting

from activities conducted as part of a public drainage system Improvement project that

received final approval from the drainage authority before July 1, 1991, and after Tuly 1,
1986, if: o T T -

(1) the approval remains valid,

(2) the project remains active; and

(3) no additional drainage will occur beyond that originally approved.

(f) The public drainage authority may, as part of the repair, install control structures,

realign the ditch, construct dikes along the ditch, or make other modifications as neces-
sary to prevent drainage of the wetland.

(g) Wetlands of all types that would be drained as a part of a public drainage repair

project are eligible for the permanent wetlands preserve, under section 103E.516. The
board shall give priority to acquisition of easements on types 3, 4, and 5 wetlands that

have been in existence for more than 25 years on public drainage systems and other wet-

quired for: -
(1) activities exempted from federal regulation under United States Code, title 33,
section 1344(f), as in effect on January 1, 1991;

(2) activities authorized under, and conducted in accordance with, an applicable
general permit issued by the United States Army Corps of Engineers under section 404 of
the federal Clean Water Act, United States Code, tifle 33, section 1344, except the nation-
wide permit in Code of Federal Regulations, title 33, section 330.5, paragraph (a), clauses
(14), limited to when a new road crosses a wetland, and (26), as in effect on January 1,

1991, - T T
Subd. 4. WETLAND RESTORATION. A replacement plan for wetlands is not

required for activities ina wetland restored for conservation purposes under a contract or
easement providing the landowner with the right to drain the restored wetland.

quired for activities in a wetland created solely as a result oft

(1) beaver dam construction;

(2) blockage of culverts through roadways maintained by a public or private entity;

(3) actions by public or private entities that were taken for a purpose other than creat-
ing the wetland; or

(4) any combination of clauses (1) to (3).

Subd. 6. UTILITIES; PUBLIC WORKS. A replacement plan for wetlands is not
required for:
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